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“wR Cornish, Intellectual Property: Patents, Copyright, Trade Marks, and Allied Rights (Forth
Edition, 1999) 3.
Christopher May, ‘Why IPRs are a Global Political Issue’ in David Vaver (ed), Intellectual
Property Rights: Critical Concepts in Law (2006) 277, 278.
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" Jeremy Philips and Alison Firth, Introduction to Intellectual Property Law (Third Edition, 1995) 3-4.
" The world Intellectual Property Organisation (WIPO), What is Intellectual Property? <http://
www.wipo.int/about-ip/en/> at 12 Feb. 2013.

" the Convention establishing WIPO, signed at Stockholm on 14 July 1967, and amended on 28

September 1979, concluded the meaning of intellectual property in Article 2 (vii)) as: ‘intellectual
property’ shall include the rights relating to: literary, artistic and scientific works; performances of
performing artists, phonograms, and broadcasts; inventions in all fields of human endeavour; scientific
discoveries; industrial designs; trademarks, service marks, and commercial names and designations;
protection against unfair competition; and all other rights resulting from intellectual activity in the

industrial, scientific, literary or artistic fields.
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” Craig D Jacoby, and Charles Weiss, ‘Recognizing Property Rights in Traditional Biocultural
Contribution” (1997) 16 Stanford Environmental Law Journal 74, 95, 123; see also lkechi Mgbeoji,
‘Sustainable Development, Agriculture, and the Challenge of Genetically Modified Organism: Patent
Regime Part of the Solution to the Scourge of Bio Piracy?’ (2001) 9 Indiana Journal of Global Legal
Studlies 163, 184.

* Diamond v Chakrabarty (1980) 447 U.S.303, 309; see also Erin Kathleen Bender+, ‘Comment:
North and South: the WTO, TRIPS, and the Scourge of Biopiracy’ (2003) 11 Tulsa Journal of Comparative
and International Law 281, 289. He stated that “This monumental decision, making “the first patent on

]

life granted by the U.S. patent office,” would have a profound affect on both international Intellectual
property (IP) law and on international trade’.

' Ronan Kennedy, ‘International Conflicts over Plants Resources: Future Developments?’ (2006)
20 Tulane Environmental Law Journal 1, 3

* The Directive on the Legal Protection of Biotechnological Inventions 1998 (Directive 98/44/EC
of the European Parliament and of the Council of 6 July 1998 on the legal protection of biotechnological
inventions, OJ L213. P. 13).

“In 1980, the United States Court ruled in the Diamond v Chakrabarty Case that living things are
capable of being patented under the patent law. See above n 80.

o The TRIPS Agreement Article 27, 3(b), with stating that ‘Members may also exclude from
patentability: plants and animals other than micro-organisms, and essentially biological processes for the
production of plants or animals other than non-biological and microbiological process. However,

Members shall provide for the protection of plant varieties either by patents or by an effective sui generis
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system or by any combination thereof. The provisions of this subparagraph shall be reviewed fore years
after the date of entry into force of the WTO Agreement.’

& Olufunmilayo B Arewa, ‘TRIPs and Traditional Knowledge: Local Communities, Local
Knowledge, and Global Intellectual Property Frameworks’ (2006) 10/2 Marquette Intellectual Property
Law Review 156, 173-6.

° Carlos M Correa, Traditional Knowledge and Intellectual Property: Issues and Options
Surrounding the Protection of Traditional Knowledge (November 2001) 7.

*" The African Group disagreed for patenting of all life forms either plants or micro-organisms.
(They expressed their standing point in the WTO Ministerial Conferences at Cancun, 2003.) See WTO
Ministerial Conferences — Cancun 5 Ministerial 2003, Briefing notes on the Ministerial and the Main Issues
(2003) <http://www.wto.org/english/thewto_e/minst_e/min03  e/brief e/br..> at 13 February 2013; see
also African Group - Taking Forward the Review of Article 27.3(b) of the TRIPS Agreement, World Trade
Organisation (WTO) Doc IP/C/W404 (2003) [4]. The African Group has consistently raised serious concerns
about patents on life forms and research tools and on the basis of these concerns the group has

maintained that there should not be a possibility.
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* The 1886 Berne Convention for the Protection of Literary and Artistic Works is the first
international convention on copyright. It was first signed by ten nations including: Belgium; France;
Germany; Haiti; Italy; Liberia; Spain; Switzerland; Tunisia and the United Kingdom. See Rocque Reynolds
and Natalie P Stoianoff, Intellectual Property: Text and Essential Cases (Second edition, 2005) 12.
Currently, the Convention consists of 162 contracting member countries; see also the WIPO - Berne
Convention for the Protection of Literary and Artistic Works, <http://www.wipo.int/treaties/en/ip/
berne/trtdocs wo001.html> at 13 February 2013.

* Jakkrit Kuanpoth, International Law: Copyright, Patent, and Trademarks (B.E.2541), 15.

* See the 1886 Berne Convention for the Protection of Literary and Artistic Works, above n 88.

" Matthias Listner, ‘Part lll. Analysis of Different Areas of Indigenous Resources’ in Silke von
Lewinski (ed), Indigenous Heritage and Intellectual Property, Genetic Resources, Traditional Knowledge

and Folklore (2004) 49, 71.
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. Kuanpoth, above n 89, 43; for more information see the US Proposal on TRIPS, GATT, Doc
MIN>GNG/NG11/W/70, 1990, EC Proposal on TRIPS, GATT, Doc MIN>GNG/NG11/W/68, 1990 and
Switzerland Proposal on TRIPS, GATT, Doc MIN>GNG/NG11/W/73, 1990.

The TRIPS Agreement, Article 23 (Additional Protection for Geographical Indications for Wines and
Spirits) with stating that ‘(1) Each member shall provide the legal means for interested parties to prevent
use of a geographical indication identifying wines for wines not originating in the place indicated by the
geographical indication in question or identifying spirits for spirits not originating in the place indicated by
geographical indication in question, even where the true origin of the goods is indicated or the
geographical indication is used in translation or accompanied by expressions such as “kin”, “type”,
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“style”, “imitation” or the like.
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P KV Krishnamurthy, Textbook of Biodiversity (2003) 78; see also N.R. Fransworth, ‘Screening
Plants for New Medicines.” in E.O. Wilson and F.M. Peter (eds), Biodiversity (1988) 212-6.; He also
comments that ‘According to the World Health Organization, up to 80 percent of the world’s population
depends on traditional medicine for its primary health needs’.

* Ibid; see also O. Hamann, ‘The Joint IUCN-WWEF Plants Conservation Programme and its Interest
in Medicinal Plants’ in O. Akerele, V. Heywood and H. Synge (eds), The Conservation of Medicinal Plants
(1991) 13-22.
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Klaus Bosselmann, ‘Plants and Policies: The International Legal Regime Concerning
Biotechnology and Biodiversity’ (1996) 7 Colorado Journal of International Environmental Law and Policy
111, 112.

” Ibid.113-4.

" The Interational Board for Plant Genetic Resources Institute (IPGRI) is now operated under the
name Bioversity is the world's largest international research organization dedicated solely to the
conservation and use of biodiversity. It is non-profit, non-relicious and independently operated.
Headquarters at Rome, ltaly; (www.bioversityinternational.org) See  Bioversity International,

<www.bioversityinternational.org> at 31 January 2013.
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" The Resolution 8/83 of the 22" Session of the FAO Conference recognised that ‘plant genetic
resources are a heritage of mankind. .. and the Resolution 5/89 of the 25" Session of the FAO
Conference recognized that ‘plant genetic resources are a common heritage of mankind. ...”

12 Christopher C Joyner, ‘Legal Implications of the Common Heritage of Mankind’ (1986) 35
International and Comparative Law Quarterly 190; see also R R Churchill and A V Lowe, The Law of the
Sea (First published 1983, revised edition 1988) 13-4, 181-2. In this regard, the elements of common
heritage of mankind consist of the following: (1) Areas defined as common heritage would not be subject
to appropriation by private or public interests; (2) All peoples would share in the management of
common territory; (3) Economic benefits from the exploitation of common territory would be shared
internationally; (4) Common territory would only be used for peaceful purposes; and (5) Scientific

research in common territory would be freely and openly accessible’.
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% Oliver Mills, Biotechnological Inventions: Moral Restrains and Patent Law (2005) 123.

" bid 124; see the Directive 98/44/EC of the European Parliament and of the Council of 6 July
1998 on the legal protection of biotechnological inventions, OJ L213. P. 13.
"® Eliana Torelly de Carvalho, ‘Protection of Traditional Biodiversity-Related Knowledge: Analysis
of Proposals for the Adoption of a Sui Generis System’ (2003) 11 Missouri Environmental Law & Policy

Review 38,51.
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° Bernard O’Connor, ‘Protecting Traditional Knowledge: An Overview of Developing Area of

Intellectual Property Law’ (2005) 6/5 The Journal of World Intellectual Property 677, 678.

! Dwijen Rangnekar, ‘Protecting Geographical Indications: Club Goods and the Dilemmas of
Collective Action’ (Paper presented at the annual meeting of the Law and Society Association, Hilton
Bonaventure, Montreal, Quebec, Canada, May 27, 2008); see also Allacademic Research, Protecting
Geographical Indications: Club Goods and the Dilemmas of Collective Action (2009) <http://www.
allacademic.com/meta/p235698 index.html> at 19 February 2013; see also Shivani Singhal,
‘Geographical Indications and Traditional Knowledge’ (2008) 3/11 Oxford Journals Law, Journal of
Intellectual Property Law & Practice 732, 732-738.


http://www.allacademic.com/one/www/research/index.php?cmd=www_search&offset=0&limit=5&multi_search_search_mode=publication&multi_search_publication_fulltext_mod=fulltext&textfield_submit=true&search_module=multi_search&search=Search&search_field=title_idx&fulltext_search=%3Cb%3EProtecting+Geographical+Indications%3A+Club+Goods+and+the+Dilemmas+of+Collective+Action%3C%2Fb%3E&PHPSESSID=1fe66e4c336f5ed3add24658d336d5d2
http://www.allacademic.com/one/www/research/index.php?cmd=www_search&offset=0&limit=5&multi_search_search_mode=publication&multi_search_publication_fulltext_mod=fulltext&textfield_submit=true&search_module=multi_search&search=Search&search_field=title_idx&fulltext_search=%3Cb%3EProtecting+Geographical+Indications%3A+Club+Goods+and+the+Dilemmas+of+Collective+Action%3C%2Fb%3E&PHPSESSID=1fe66e4c336f5ed3add24658d336d5d2
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"% Graham Dutfield, Intellectual Property, Biogenetic Resources and Traditional Knowledge (First
published, 2004) 91; see also M Johnson, ‘Research on Traditional Environmental Knowledge: its
Development and its Role’, in Johnson, M (ed), Lore: Capturing Traditional Environmental Knowledge
(2002) 3, 240.

' The World Health Organization - Report of the Inter-Regional Workshop on Intellectual
Property Rights in the Context of Traditional Medicine, Bangkok, Thailand, 6-8 December 2000,
WHO/EDM/TRM/2001.1, 17.

Ho Ibid, 20-1. The Meeting was summarise the problem of traditional medicine protections
including; ‘Lack of a national policy to develop traditional medicine and lack of organizational

infrastructure to utilize traditional medicine in the national health care system; Lack of any system for
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traditional medicine protection and equitable sharing of benefits.; The importance and prioritization of
traditional medicine has not been fully recognized and explicitly mentioned by various international
health organizations.; Absence of formal or informal mechanisms for the participation of traditional
healers in policy making and intellectual property development; Lack of mechanism or strategy for
equitable benefit sharing among all stakeholders.; Lack of policy and regulations for the protection of
biodiversity and traditional medicine knowledge.; Lack of understanding of intellectual property rights
system among stakeholders.; Lack of mechanism for developing linkages between traditional medicine of
different countries.; Lack of appreciation of the potential of traditional medicine to solve the health
problems of developing countries.; Lack of understanding, awareness, communication and respect
between traditional medicine and intellectual property rights offices.; Differences between the concepts
and fundamentals of traditional medicine and modern medicine; Limited applicability of existing
intellectual property rights laws to protect traditional medicine knowledge from biopiracy.; Inability to
meet the cost of requiring, exercising and enforcing intellectual property rights for the holders of
traditional medicine knowledge.
" bid.
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12 The International Union for the Protection of New Varieties of Plants (UPOV), (2009)

<http://www.upov.int/index_en.html> at 21 February 2013. The International Convention for the
Protection of New Varieties of Plants, known as UPQV, is the intergovernmental organization consisted of
65 member states (at 1 August 2008). Thailand has not applied to be a member of this Convention. The
Convention was adopted in Paris in 1961 and it was revised in 1972, 1978 and 1991. The objective of this

Convention is to protect the new varieties of plants by an intellectual property right regime.


http://www.upov.int/index_en.html



